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Litigating an Undue Influence Case?  
Carefully examine the circumstances of the testator’s life surrounding the time of will 
execution to help prosecute and defend such a claim
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Thus, the prosecution or defense of an undue influ-
ence claim requires careful analysis of the circum-
stances surrounding the testator’s health, finances and 
relationships. Let’s examine what courts consider to be 
the badges of undue influence and then how to rebut 
those badges. Finally, as all undue influence cases rise 
and fall on the evidence, we’ll discuss how to marshal 
the circumstantial evidence.

Badges of Undue Influence
As well summarized by one court, the badges of influ-
ence include:

1. the nature and type of relationship existing among 
the testator, the contestants and the party accused 
of exerting such influence;

2. the opportunities existing for the exertion of the 
type of deception possessed or employed;

3. the circumstances surrounding the drafting and 
execution of the testament;

4. the existence of a fraudulent motive;
5. whether there had been a habitual subjection of the 

testator to the control of another;
6. the state of the testator’s mind at the time of the 

execution of the testament;
7. the testator’s mental or physical incapacity to resist, 

or the susceptibility of the testator’s mind to the 
type and extent of the influence exerted;

8. words and acts of the testator;
9. weakness of mind and body of the testator, wheth-

er produced by infirmities of age or by disease or 
otherwise; and

10.  whether the testament executed is unnatural in its 
terms of disposition of property.3

Factors for Successful Claim
Although there’s no single set of circumstances that 

I
t seems that every will contest includes a claim 
of undue influence along with the more standard 
claims of lack of testamentary capacity and lack 

of due execution. But, undue influence is certainly 
no throw-away claim. Indeed, properly pleaded and 
proven, undue influence can carry the day even if you 
fail to prove any of the other claims.

Proving undue influence, however, is no easy feat. 
The case is almost always proven by circumstantial evi-
dence as direct evidence of undue influence rarely exists. 
The individuals most able to exercise undue influence—
close family members, friends and caregivers—are also 
the individuals most likely to simply exercise natural, 
normal and legitimate influence. There’s nothing inher-
ently wrong with a family member or trusted confidant 
providing their thoughts and opinions to the testator.

So, when does influence become undue? When 
“the existence of a testamentary capacity [is] subjected 
to and controlled by a dominant influence or power.”1 
Or put another way, when “excessive persuasion caus-
es another person to act or refrain from acting by 
overcoming that person’s free will and results in ineq-
uity.”2 While the precise definition of undue influence 
may vary somewhat from state to state, the essence of 
the offense is always the same: the exercise of influence 
on the testator of a will or the settlor of a trust that 
overcomes their exercise of free choice and results in 
a will or trust that expresses the wishes of the undue 
influencer rather than of the testator or settlor.

COMMITTEE REPORT: 

ESTATE LITIGATION



 40 / TRUSTS & ESTATES / trustsandestates.com / DECEMBER 2020

will support a claim of undue influence, certain fac-
tors tend to be strongly associated with a successful 
claim. They include: the ill health and isolation of the 
testator; the influencer’s control over the making of the 
will; a significant change of estate plan; and a will that 
prefers an “unnatural” beneficiary.

Ill health. One of the required elements of an 
undue influence claim is the opportunity to exert the 
influence, and it’s the testator’s ill health that makes 
them susceptible to undue influence. The mere exis-
tence of medical problems is insufficient; they must 
be of such type and severity that enabled the testator’s 
mind to be overpowered.

Dementia, usually in combination with other infir-
mities, continues to be one of the most common 
factors in successful undue influence cases. And, as 
the average life expectancy continues to rise, expect 
the amount of undue influence cases to rise as well. 
In these cases, the testator had (sometimes barely) the 
mental capacity to make the will or trust but was suffi-
ciently impaired to be susceptible to undue influence.4 

Even when there’s no diagnosis of dementia or 
Alzheimer’s, the unduly influenced testator often has 
mental problems.5 And, in cases with no clear mental 
illness, be attentive to physical maladies that, in com-
bination with other factors, can make the testator too 
weak to resist undue influence.6 Indeed, other mental 
health issues, such as a below-average IQ7 or physical 
issues, such as debilitating pain,8 may pave the way for 
the exercise of undue influence.  

Practitioners also should be alert to ill health 
that causes the testator to be dependent on the 

undue influencer for care, transportation, obtaining 
and administering medications, decision making and 
management of personal, financial and legal affairs. 
Such dependency tends to be present in successful 
claims of undue influence.

Isolation of testator. Undue influence often is 
accomplished through the isolation of a weak and 
vulnerable testator from some or all of their natural 
heirs. The ill health of the testator is what makes the 
isolation possible. If the beneficiary of a new will takes 
any action that limits a natural or pre-existing heir’s 
contact with the testator, it may support a finding of 
undue influence.

Perhaps the most common method of isolation is 
simply preventing the competing heir from talking to 
the testator in person or by phone.9 Sometimes isola-
tion is accomplished through the creation of physical 
barriers.10 Isolation may also be accomplished through 
the defamation of competing heirs, usually in combi-
nation with limiting their access to the testator.11

Finally, isolation may occur through the death of 
the testator’s spouse or other close relative on whom 
the testator was dependent for material and emo-
tional support, and then the undue influencer takes 
advantage of the situation to insinuate themselves 
into the testator’s life.12 

Alleged influencer’s control over making of will. 

To procure a will that wouldn’t otherwise be made by 
the testator, the undue influencer must exert some 
level of control over the process of making the will. 
That control might consist of pressuring the testator 
to make the will, engaging a drafting attorney loyal 
to the influencer, attending the testator’s meetings 
with counsel and handling the execution of the will 
or dictating the terms of the will to the testator or 
counsel. Often, several of these circumstances are 
present simultaneously, but even one may be suffi-
cient to raise suspicion.

In many undue influence cases, the will or trust is 
drafted by counsel who’s loyal to the influencer rather 
than to the testator.13 But, even if the drafting attorney 
is independent, an inference of undue influence will 
still arise if that attorney didn’t meet privately with 
the testator both prior to and during the execution of 
the will or trust and didn’t adequately investigate the 
circumstances of the testator’s life and health, so as to 
ensure that the new will is carrying out the testator’s 

In cases with no clear mental 

illness, be attentive to physical 

maladies that, in combination 

with other factors, can make the 

testator too weak to resist undue 

influence. 
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ence.20 The quality of the testator’s relationship with 
their children and siblings may also logically explain 
the choice of beneficiary.21 

Circumstantial Evidence 
As shown above, undue influence typically is proven 
through circumstantial evidence. There are several 
key sources of that evidence—fact witnesses, medical 
experts and certain types of documents.

Fact witnesses. A practitioner must interview or 
take the deposition of the fact witnesses most likely to 
have information relevant to undue influence. They 
include relatives, friends and neighbors of the testator 
who can be aware of the testator’s physical and mental 
condition for several years before and after execution 
of the will.

The practitioner also will want to interview or 
depose the individuals involved in the making of the 
testator’s will or trust, including the drafting attorney, 
attesting witnesses and any employees of the drafting 
attorney who were able to observe and speak with the 
testator. These individuals are in a strong position to 
testify concerning the influencer’s involvement (if any) 
in engaging counsel and making the will, the physical 
and mental condition of the testator at and near the 
time of execution and the testator’s reasons for chang-
es to the estate plan.

It’s also necessary to obtain the evidence of indi-
viduals whose contact with the testator was somehow 
prevented or limited after the suspected undue influ-
encer entered the decedent’s life. Typically, such wit-
nesses will be disinherited children of the testator. But, 
even someone not related to the testator, and who was 
never a potential beneficiary, can be an important wit-
ness of the influencer’s efforts to isolate the testator.22 

Medical experts. The testimony of medical experts 
can be critical in an undue influence case. The term 
“experts” includes both: (1) physicians, psychologists 

The testimony of medical experts 

can be critical in an undue 

influence case. 

rather than someone else’s wishes.14 Thus, a well-in-
tentioned but ill-informed attorney draftsperson may 
inadvertently enable the influencer. 

Significant change in estate plan. The purpose of 
undue influence is to cause the creation of a will or 
trust favorable to the influencer. Therefore, in cases in 
which undue influence is established, the new will or 
trust creates an estate plan that’s significantly different 
from the preexisting one.15 

If a testator has no will and no apparent interest in 
making one, then making a will in favor of the influ-
encer gives rise to the same inference as making a will 
that materially differs from a prior one.16 

Unnatural disposition. In virtually every case in 
which undue influence is found, you’ll see one of two 
fact patterns: (1) a will or trust that favors one child 
over their sibling(s) that previously had been treated 
as equals; or (2) a will or trust that favors an unre-
lated person over family members. Judges and juries 
tend to view bequests that seem unnatural with extra 
high suspicion.17 

Rebutting a Claim  
Even if there are multiple badges of undue influence, it 
doesn’t necessarily mean that such influence occurred. 
Indeed, if the evidence is both consistent with undue 
influence and its absence, the objectant will lose.18  

Two means of rebuttal are particularly effective:  
(1) the use of truly independent drafting counsel; and 
(2) a reasonable explanation for the changes giving 
rise to the claim of undue influence.

Testator properly advised by independent coun-

sel. If the testator was properly advised by an indepen-
dent drafting attorney—ideally, an attorney who met 
privately with the testator before and during the exe-
cution of the will, inquired about the circumstances of 
the testator’s life and the history of their estate plan-
ning, knew of the possibility of undue influence and 
reasonably determined that the new will isn’t the result 
of such influence—the testimony of that attorney will 
be powerful evidence of the legitimacy of the will and 
can overcome multiple badges of undue influence.19

Reasonable explanation for the estate plan. If the 
beneficiary is a caregiver or helper of the testator and 
has a meaningful relationship with the testator, the 
will probably will be perceived as carrying out the tes-
tator’s wishes rather than resulting from undue influ-
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and nurses who actually treated the decedent and 
therefore are fact witnesses; and (2) experts engaged 
to testify at trial.23 

Documents. Through document requests and sub-
poenas, a practitioner will want to obtain certain 
categories of documents that consistently prove to be 
important in undue influence cases. These catego-
ries are estate-planning documents, medical records, 
financial and property records and communications.

Estate-planning documents. The party claiming 
undue influence will need to prove a material depar-
ture from a prior estate plan, which means either:  
(1) the new will or trust treats a beneficiary less 
favorably, or (2) the testator had no prior will or trust 
and created one that favors the undue influencer. 
Therefore, the practitioner must review all wills, 
trusts, codicils and drafts of the foregoing docu-
ments, including the most recent and prior versions. 
And, because the testator usually is dependent on 
the alleged undue influencer, the latter individual 
often holds a power of attorney (POA) signed by the 
testator. Sometimes the POA is created with the new 
estate-planning documents that resulted from the 
suspected undue influence. More often, the POA is 
already held by a relative or caregiver who’s accused 
of using it to assert greater control over the testator’s 
life. Therefore, you’ll need copies of all POAs, health 
proxies and agency appointments.

Medical records. Evidence of the testator’s phys-
ical and mental health, for an extended period up 
to execution, is highly relevant to determining their 
susceptibility to undue influence. Obtain all medical 
office and hospital records for a period of several years 
before the making of the will. If, as often happens, the 
testator suffered an illness or injury that precipitated 
the suspected undue influence, obtain the records for 
both before and after that key event.

Financial and property records. These include the 

statements for bank and investment accounts, tax 
returns and deeds to real estate. If the testator recently 
operated a business, obtain the books and records of 
the business. The practitioner needs to identify all 
property that the testator owned at the time of the 
making of the will or trust at issue, a reasonable period 
in advance and at the time of death. Be attentive to any 
changes in ownership of the testator’s property.

Communications. You’ll also want to review all the 
communications between the testator and: (1) their 
family members, including competing heirs; (2) the 
drafting attorney; and (3) the alleged undue influenc-
er. Courts pay close attention to the undue influenc-
er’s contacts with the drafting attorney. Even a single 
email can be critical.24 Conversely, letters, emails and 
greeting cards between the testator and the alleged 
undue influencer can be evidence of a long-term, vol-
untary and loving relationship that will tend to rebut 
the claim. Finally, phone logs, which will likely need 
to be subpoenaed from the phone company, can show 
the date and time of all phone calls between the draft-
ing attorney’s office and the testator and alleged undue 
influencer. The drafting attorney’s office should also 
have records of paper and electronic communications 
in its files, which you should also subpoena. 
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ly strong, left his estate to his “lifetime companion” of 30 years instead 
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from killing the other while they practiced dentistry together); Shea, supra  
note 19, at *4-6 (as expressed in private consultations with drafting attorney, 

testator disliked her disinherited sons with whom she and her beneficiary 

daughter had a conflict-ridden and sometimes violent relationship); Wal-
ther, supra note 18, at pp. 55-56 (the will favored sister who was testator’s 

“most intimate companion” and sometimes caregiver, instead of brother 

and grandchildren who lived overseas and paid little attention to her).

22. See, e.g., Struever, supra note 10, at *3 (members of a neighboring family 

testified that defendant alienated testator from them and restricted their 

access to him, and lessor of testator’s land for hunting testified that he re-

ceived a letter from defendant’s lawyer informing him that he could no 

longer enter the property without defendant’s permission).
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reversal of probate decree); Hall v. Hall, 190 So.3d 683, 685 (Fla. 3d Dist. 2016) 

(a�rming verdict of no undue influence based on, among other testimony, 

the testimony of geriatric psychiatrist who reviewed testator’s medical records 

and videotape of the will execution); Scott, supra note 3, at p. 92 (key evidence 

in favor of verdict of undue influence was the testimony of psychiatrist who 

treated testator three years before execution and diagnosed him as su�ering 

from learning disabilities and paranoia that were likely to get worse); Holden, 
supra note 15, at *2 (Ohio App. Dec. 9, 2019) (the testimony of geropsychologist 

concerning testator’s dementia, memory loss, anxiety and depression, exac-

erbated by husband’s death a few months earlier, supported the finding that 

testator was susceptible to undue influence).

24. See, e.g., Hickox, supra note 6, at *6, 12 (an email from beneficiary son to 

drafting attorney, asking how his mother can include certain property in her 

will or trust, was key evidence supporting undue influence).
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LIGHT

Out on the Town
On 14th Street by Clyde Singer sold for 
$50,000 at Christie’s American Art sale on 
Oct. 28, 2020 in New York City. Singer is 
known for his smaller scale oil and water-
color paintings, which often feature people 
at carnivals, standing in bars and other 
similar scenes reminiscent of American life. 
Raised in a small town in Ohio synonymous 
with farming, Singer was recognized for 
his artistic talent and often regarded as the 
“different” one in the family. 
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